JON R JALEY

| BLA 97-412 Decided July 2, 1998

Appeal froma decision by the Woming Sate Drector, Bureau of Land
Managenent , di smissing a protest agai nst an exchange of public for private

| and.

WW138764.

Set asi de and renanded.

1.

Appeal s: Sandi ng--Board of Land Appeal s--Rul es of
Practice: Appeals: Sanding to Appeal

Uhder 43 CF.R 8§ 4.410, any party to a case who i s
adversely affected by a BLMdeci sion has a right to
appeal to the Board of Land Appeals. In order to be
adversely affected, an appel lant nust have a |l egal |y
cogni zabl e interest inthe land at issue. That
interest need not be an economc or a property
interest; use of the land wll suffice. A person
chal | engi ng a decision to conpl ete a mul tipl e parcel
exchange need not al |l ege use of each parcel of public
| and proposed for exchange in order to satisfy the
standi ng requi renents of the Board of Land Appeal s.

Appeal s: S andi ng--Board of Land Appeal s--Rul es of
Practice: Appeals: Sanding to Appeal

Wien t he person appealing a mil tiple parcel |and
exchange alleges a life-long pattern of use of various
parcel s included in the exchange, providing specific
exanpl es of such use, such use is sufficient to neet
the standing requirenents of the Board of Land Appeal s.

Appr ai sal s-- Exchanges of Land: General | y--Federal Land
Pol i cy and Managenent Act of 1976: Exchanges

Departnental regulation 43 CF. R 8 2200.0-5(a) defines
"apprai sal or appraisa report" as "a witten statenent

i ndependent|y and i npartially prepared by a qualified
apprai ser,"” and the apprai sal of properties involved in
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t he exchange nust be conducted by a qualified apprai ser
who is conpetent, reputable, inpartial, and has

trai ning and experience in appraising property sinmlar
to the properties involved in the apprai sal assi gnnent.

4.  Appraisal s--Exchanges of Land: General | y--Federal Land
Pol i cy and Managenent Act of 1976. Exchanges--V@rds and
Phr ases
“Inpartial ." To be "inpartial," an apprai ser nust be
"disinterested,” i.e., he or she nust not be concerned,
inrespect to possible gain or loss, inthe result of
t he pendi ng proceedi ngs or transactions. He or she
nay not have any interest in the natter referred to or
in controversy; he or she nust be free fromprejudi ce
or partiality. He or she nust be fair mnded, wthout
pecuni ary interest, not previously interested, and not
bi ased or prej udi ced.

5.  Apprai sal s--Exchanges of Land: General | y--Federal Land
Pol i cy and Managenent Act of 1976: Exchanges

An officer or director of a corporation stands in a
fiduciary relationship wth that corporation. Qut of
such a relationship arises the duty of reasonably
protecting the interests of the corporation. An

of ficer of a corporate | and exchange proponent cannot
prepare the apprai sals for the exchange, because such a
person is not "inpartial," wthin the neani ng of

43 CF.R § 2201.3-1(a).

APPEARANCES.  Ti mNewconb, Esq., Larame, Woming, for Appellant; Terri L.
Anderson, Esq., dfice of the Regional Solicitor, US Departnent of the
Interior, Lakewood, (ol orado, for the Bureau of Land Managenent; Anthony T.
Wndt | and, Esq., Sheridan, Woning, for the Intervenors; and Dan Heilig,
Esq., Lander, Woning, for the Womng Qutdoor Gouncil and Womng Widlife
Federation, amci curiae.

(AN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR S

John R Jolley has appeal ed froma My 2, 1997, decision by the
Woning Sate Orector, Bureau of Land Managenent (BLM, di smissing
Jolley's protest of the Decision Record and H nding of No Sgnificant
Inpact (DRFFONS ), issued by the B ghorn Basin Resource Area Manager
on March 6, 1997, adopting Alternative A of Environnental Assessnent (EA)
W-018- EA7-55. Uhder that alternative, BLMwoul d conpl ete exchange WW
138764 invol ving 6,934 acres of public land and approxi natel y 2, 379 acres
of private land. The public and private |ands are in Wshaki e Gounty,
Woning. In an order dated July 15, 1997, the Board granted a petition to
stay the exchange pending the outcone of this appeal. BLMfiled a notion
to expedite consideration of this case. The notion is granted.
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Hlston Ranch Realty and Wo-Land Ranch Sal es, Inc., acting through
their respective presidents, Neal Hlston and John D S oan, forned a
limted liability corporation, Geat Véstern Land Exchange (GALE), for the
pur pose of "the physical and narket anal ysis and val uati on of real property
and the acquisition, disposition, and exchange of such real property and
other related activities." (Satenent of Reasons, Ex. 3, at 1.) The
Articles of Qganization for GAE identified its two nenbers as H I ston and
Soan. 1d. at 22 By letter dated August 29, 1996, HIston inforned BLM
on behal f of GAE that certain individual s were interested i n exchangi ng
various private lands for public lands "w thin the boundaries of their
ranches.” He further stated that "Geat Wstern Land Exchange is acting
as the proponent in this proposed transaction. "

The individuals referred to by Hlston and identified in the record as
Robert Sanuel, Charles Lewton, Kent R Lewon, Arthur and O xi e B ornstead,
Derald W (heeney, and Maurice and Kathy Bush (collectively referred to
herei n as the "Landowners") sought to acquire public lands wthin their
grazing allotnents. GCertain of the Landowners entered into an option to
purchase tracts of private |and owned by Goffran Ranch that BLMdesired
to acquire, including the 2,379 acres invol ved herein, and, during the
pendency of this appeal, they exercised their option to purchase that
property wth the expectation that the exchange woul d be conpl et ed.

Approxi nately 5,390 acres of the BLMIand proposed to be exchanged
areinan areaidentified inthe EA as the "Southern Sector.” That area
extends about 10 miles south fromB g Trails, Womng, and i s bordered
on the west by the Nowood R ver and on the east by the Hazel ton Road.

(EAat 3-4.) An area designated as the "Northern Sector"” incl udes

approxi mately 1,544 acres about 15 mles south of Ten S eep, Woning, in an
area bordered on the north by the Rone HI|l Road and on the sout hwest by
Sate Hghway 434, wth nuch of the land in close proximty to the Soring
Qeek Road. (EA at 4.)

Woning Qutdoor Gouncil and the Woming WIdlife Federation al so
filed appeals of the DRFONS. In our order dated July 15, 1997, we
di sm ssed those appeal s because neither organi zation had filed a protest
nor taken other action as a "party to a case" wthin the neaning of 43
CFR 84.410. Ve did, however, provide each of the organizations am cus
curiae status. In that sane order, we denied a notion filed by BLMto
dismss Jolley' s appeal for |ack of standing because Jolley alleged that he
used the land in question for recreation, citing Sharon Long, 83 | BLA 304,
308-309 (1984).

h Novenber 4, 1997, the Landowners filed a notion to intervene
inthis appeal and a motion to Iift our stay, asserting that Jol |l ey had
not substantiated sufficient use of the lands for recreation to give him
standing to appeal BLMs decision. By order dated Novenber 15, 1997, we
granted the notion of the Landowners to intervene in this appeal, but took
the nmotion to lift the stay under advisenent, declining to lift it at that
tine. Inthat order at page 2, we set forth the argunents of counsel for
the Landowners regarding Jolley's alleged | ack of standi ng:
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Qounsel asserts that Jolley's unsubstantiated al | egati on of use
of lands for recreation is a vague representation cal culated to
avoid identifying wth specificity any of the particul ar | ands
he clains to have used or when or in what nanner he used them
ounsel contends that, based on the present record in the

case, Jolley "sinply could not have used nost of the public
lands slated for inclusion in the Exchange.” (Mtion at 6).
Qounsel attaches affidavits fromthe Landowners attesting to the
fact that Jolley never asked permission, prior to the proposed
exchange, to access any of the public |ands proposed for exchange
that were surrounded by their private property.

V¢ stated as fol |l ows:

Regardi ng counsel ' s assertion of |ack of standing, we find
no requi renent that a person chal | engi ng a decision to conpl ete
a mul tiple parcel exchange al | ege use of each parcel of public
| and proposed for exchange. Neverthel ess, given the fact that
Jolley's assertion of use has been chal | enged, we find that
Joll ey nust provide nore information regarding his all eged use
of the public lands in issue in order to survive the Landowners'
contentions regarding his | ack of standing.

(Oder at 2.)

[1] Wder 43 CF. R 8§ 4.410, "[a]lny party to a case who i s adversely
affected" by a BLMdecision has a right to appeal to this Board. dearly,
the party seeking reviewnust itself be anong the injured, and the nere
concern of an individual opposing a BLMaction does not constitute a
cogni zabl e legal interest. An appellant nust have a | egal |y cogni zabl e
interest inthe land at issue in order to be adversely af fected; however,
that interest need not be an economc or a property interest. se of the
land w Il sufficee. Qaig M Vaver, 141 IBLA 276, 281 (1997); Kendall's
Goncerned Area Residents, 129 IBLA 130, 136-37 (1994), and cases cited
therein. As we stated in our order, quoted above, a person challenging a
mul ti pl e parcel |and exchange need not all ege use of each parcel of public
l and i nvol ved in the exchange in order to satisfy this Board s standi ng
requi renent s.

[2] In response to our request for further infornation regarding his
use of the public lands in question, Jolley presented an affidavit dated
Decenper 1, 1997, in which he states that he was born and raised in the
B g Horn Basin area and that he has "recreated on nany of the parcels of
federal lands included in this exchange.” (Jolley's Ex. 66, at 3.) 1/ He

1/ Jolley also filed a notion to reconsider our order to the extent

it granted intervenor status to the Landowners. That notion is deni ed.
Qearly, the Landowners woul d be adversely affected by action of this Board
overturning BLMs decision. The purpose of the exchange was for the
Landowners "to acquire public lands wthin their respective BLMgrazi ng
alotnents.” (EAat 2.)
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lists his recreation as deer hunting, hiking, picnicking, constellation
observing, and canping. He details activities on specific parcels during
tine periods ranging fromthe 1950's through the 1990's. He states that

he has hunted nul e deer on Parcels 27, 37, 38, 39, 40, 41, and 42. He
specifically recalls killing a deer on Parcel 41 while hunting wth his
grandmot her in Gotober 1959. He states that he "spent nunerous days in
the summer of 1980 or 1981 travel ing the Nowood road and specifically hiked
over parcels 41 and 42 along wth the adj oi ni ng thousands of acres of other
federal public lands.” (Jolley's Ex. 66, at 4.) He further states that
inthe spring of 1990 he picnicked with this grandnot her on |ands incl uded
in Parcel 37, whose eastern boundary is the Soring G eek Road, and that he
hiked on that parcel in June 1995. 1d. Fnally, Jolley states: "A though
| have referred to specific years or nonths in order to neet the tests of
specificity, there were nmany other tines that | hiked, picnicked, hunted
and recreated upon the public lands in question.” 1d. at 5.

The Landowners contend Jolley's all egations of use are "totally and
conveni ently uncorroborated.” (Intervenors' Response to Jolley' s Response
to Nov. 17, 1997, Oder (Landowner's Response) at 16.) Mreover, they
guestion the veracity of those allegations, characterizing themas
“contrived and untrue.” Id. As support for their general assertion
regardi ng untrut hful ness, the Landowners point to paragraphs 4 and 5 of
Jolley's affidavit (Jolley's Ex. 66), in which they state he "clains he can
access parcel s such as those he labels as Parcels 3, 4, 6 and 7 [which are
conpl etely surrounded by private |ands]; he asserts he has done so w t hout
trespassi ng and w thout permssion fromany surroundi ng private
| andowners.” |d. at 16. The Landowners assert that "it is not physically
possi bl e for anyone to access these four parcel s wthout permssion from
Landowners * * * " 1d.

The Landowners' exanpl e is based on three separate statenents by
Jolley in his affidavit. Therein, he first states that he has not sought
permssion fromthe Landowners to recreate on their |and because he had
not used their private lands for recreation. Next, he states that he did
not trespass on the Landowners' private |l and to access the public | ands.
Later, he states that "to the best of ny recollection, it is ny belief
that in the summer of 1954 or 1955, | spent several days on federal public
| ands parcels 3, 4, 6, and 7 while visiting sheep canps wth ny nother."
(Jolley's Ex. 66, at 5). The Landowners extrapol ate this clai mof use of
| andl ocked public lands to enbrace all Jolley's assertions of use and
dismss themall as "sinply untrue.” (Landowners' Response at 14.) Thus,
the Landowners seek a ruling fromthis Board that Jolley' s affidavit is
unrel i abl e and does not support standing to naintain his appeal .

BEven assumng the Landowners have uncovered an incident of illegal
access in 1954 or 1955, 2/ it hardly undercuts Jolley's other allegations

2/ As pointed out by counsel for Jolley, regarding the Landowners'

exanple: "It would be highly unusual for an 11 year old boy to be the one
to obtain permission to cross private lands in a circunstance such as this.
Gonmon sense only dictates that the parent woul d have been the one to have
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establishing a life-long history of utilizing sone of the public | and
parcel s invol ved in this exchange for recreational purposes. If these
public land parcel s are transferred to private owership, Jolley's
opportunity to use and enjoy these public lands w il be adversely af fected.
Joll ey has satisfied the standing requirenents established by this Board' s
decisions. See, e.g., Howard G Booth, 134 IBLA 300, 301 n.1 (1996);

Sout hern Wah Wl derness Alliance (Oh Reconsi deration), 132 IBLA 91, 92-93
(1995); National WIdife Federation, 82 IBLA 303, 307-08 (1984).

In his appeal, Jolley raises a nunber of procedural issues. Hrst,
he all eges that BLMdid not provide proper notice of the proposed exchange
because it shoul d have taken into consideration the fact that Womng is
a sparsely popul ated state and publ i shed notice in the only Wonm ng
newspaper Wth state-wde circulation, the Casper Sar Tribune. He argues
that, because the first notice to the public that only 2,379 acres of
private | ands woul d be acqui red was when the DR FONS was i ssued, notice of
t he exchange shoul d have been republished. He al so asserts that conpl etion
of the exchange woul d violate the final environnental inpact statenent for
t he Véshaki e Resource Area Resource Managenent P an (VWshaki e RWP) because
26 of the public |and parcels proposed for disposition in the exchange are
not listed in that docunent as candidates for di sposal.

Ve find little nerit in these objections. hder 43 CF. R § 2201. 2,
BLMis required to publish a notice of a proposed exchange "once a week
for 4 consecutive weeks in newspapers of general circulation in the
counties in which the Federal and non-Federal land or interests in |ands
proposed for exchange are located.” (Enphasis added.) BLM published
notice in accordance wth that regulation. Failure to publish the notice
in a newspaper of wder circulation, such as the Casper Sar Tribune, does
not provide a basis for reversing BLM Nor does the fact that sone of
the private land initially described in the notice was dropped fromthe
exchange require republication. The regul ati ons expressly provide that
"[t]he authorized officer is not required to republish descriptions of
any | ands excluded fromthe final exchange transaction, provided such
lands were identified in the notice of exchange proposal." 43 CF.R
§ 2201.2(c). There is no allegation that the notice of exchange
proposal failed to include the |ands presently at issue. Mreover, even
wher e deficiencies may occur, we have hel d that they provide no basis for
reversal where they have not prejudiced a particul ar appellant. Santa Fe
Pacific Railroad ., 90 | BLA 200, 219 (1986).

Fnally, we have held that the fact that parcels to be exchanged have
not been specifically identified in aland use plan does not preclude BLM
fromoffering them National WIdlife Federation, 87 | BLA 271, 275 (1985).

In this case, nothing in the Wshaki e RW precl udes the disposal of any

fn. 2 (continued)

obtai ned any permission, if needed, not the child." (Mtionto Srike
Intervenors' Hnal Suppl enental Response at 12.) Mreover, counsel states
that one of the Landowners who asserts that permssion was not sought did
not own any private land adjoining Parcels 3, 4, 6, and 7 in 1954 or 1955.
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of the public lands at issue. The Record of Decision for the Wshaki e RW
provi des that proposed exchanges w |l be eval uated on a case-by-case basi s
utilizing the land disposal criteriain Appendix B of the RWP. (BLMs
onsol i dat ed Response, Ex. L.) That Appendi x includes the statenent that
"[d]isposal for exchange nmay cause the foregoing criteria and itens for
consideration to be nodified if the unique qualities of the |ands acquired
offset the quality of the lands transferred.” 1d. BLMasserts that it
determned through its EA process that unique qualities of the land to be
acquired of fset the qualities of the | and designated for di sposal.

[3] Not so easily dismssed, however, is Jolley' s allegation that the
per son who conducted the appraisals relied on by BLMwas not inpartial, as
required by 43 CF R 8§ 2201.3-1(a). The regulation, 43 CF. R § 2201. 3-
1(a) provides that the appraisal of the Federal and non-Federal properties
i nvol ved i n the exchange nust be conducted by a "qualified apprai ser * * *
who is conpetent, reputable, inpartia, and has training and experience in
apprai sing property simlar to the properties involved in the apprai sal
assignnent."” (Enphasis added.) Ve further note that Departnental
regulation 43 CF. R 8§ 2200.0-5(a) defines "apprai sal or apprai sal report™"
as "awitten statenent independently and inpartially prepared by a
qual i fied appraiser."

In the "Summary Apprai sal Report - Conpl ete Appraisal,"” prepared by
Hlston for the BLM|ands (Public Lands Apprai sal Report), he states that
he inspected 42 parcels of public land, ranging in size from40 acres
to 648.64 acres, on July 18, 1996, and concl uded that the val ue of the
6,943 acres included in those parcel s was $715,524. 3/ According to the

3/ Inthat Report, the legal description for each of the 42 public |and
exchange parcel s includes and wthin only one section, whether or not the
land wthin that section is contiguous. Thus, for exanple, Parcel 12
contai ns 160 acres consi sting of two noncontiguous 80-acre tracts of |and
wthinsec. 31, T. 43N, R 8 W, sixth principal neridian, the NAE/
and the BE/&E% n the other hand, contiguous |lands in different sections
recei ved separate parcel nunbers. For exanple, the |argest individual
parcel, Parcel 3, containing 648.64 acres, forns a nuch | arger conti guous
parcel wth Parcels 4, 6, 7, 8, and parts of 9 and 11. That |arge parcel
contains nore than 2,400 acres. Thus, the nethod of description used in
the Public Lands Appraisal Report fosters the inpression that the lands to
be transferred are all relatively snall tracts of land. The Woning BLM
Chief Sate Apprai ser recognized this in a nenmorandumto the B g Horn Basin
Area Manager, BLM styled "Apprai sal Review Geat Wstern Land Exchange
(Sel ected Lands)," dated Mar. 6, 1997, at 3: "The appraiser identified
each separate legal description as a parcel' for val uation purposes.
However, sone of these "parcels' are adjacent to one another. Hence, there
[are] only 21 actual separate parcels of land. These parcels of |and range
in size from40 acres to over 2,000 acres.” (Gvernnent's (onsol i dat ed
Response, Agency Ex. U) The Chief Sate Appraiser's description of the
parcel s was not included in the EA the DR FONS havi ng been i ssued the
sane day as his nenorandum M. 6, 1997.
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"Summary Apprai sal Report - Gonpl ete Appraisal™ for the private |ands
(Private Lands Apprai sal Report), HIston inspected 3, 660.43 acres of
private lands on July 19, 1996, and concl uded that the val ue of that
acreage was $1,090,940. Based on the apprai sals, BLMdeternined t hat
approxi mately 2,379 acres of private |and woul d be required to equal i ze
the val ue of the 6,934 acres of public land. (EAat 2.) 4/

The EA describes the public | ands proposed for disposal as "either
snal |, isolated, or unmanageabl e | ands, nost of which do not have | egal
access. Those that have | egal access contain only limted acres of public
land wth no known overwhel mng benefit to the public or have difficult
access because of physical or topographic constraints.” (EAat 1.) As we
stated at page 6 of our July 15, 1997, order, Jolley identified sone
not abl e exceptions to this characterizati on:

In reply, Jolley provides a map of the 42 public | ands
parcel s, designating each by nunber (Reply, Ex. 33), and a
detai |l ed expl anati on of why the proposed exchange does not result
in a consolidation of public |and, contending that 18 parcel s of
sel ected | ands are bei ng severed fromexisting bl ocks of public
lands. For exanpl e, Jolley states:

Parcel s 41 and 42 (approxi mately 151 acres) are
choi ce roadsi de frontage public | ands, which are a
part of a 6,000 acre consolidated tract that are being
severed froman existing consolidation. These are
choi ce lands, not only because of roadsi de access and
access to other public |lands, but al so because par cel
41 has river frontage.

(Reply at 9).

Even a cursory exanmnation of the map of the parcels (Jolley's Ex. 33)
shows that nmany of the parcels are being separated fromlarger, and in sone
cases, nmuch larger, blocks of public land. See Parcels 1, 2, 14, 15, 16,
17, 18, 27, 31, 32, 33, 34, 36, 38, 39, 40, 41, and 42. The Public Lands
Apprai sal Report divides a contiguous parcel of approximately 1,135 acres
into Parcels 1, 2, 14, 15, and 16. The northern boundary of one of those
parcel s, Parcel 14, narrowy adjoins an area of over 2,500 acres of public

4/ O July 17, 1996, two of the Landowners, Charles Lewton and Robert
Sanuel , entered into an option to purchase 3,660.43 acres of |and owned by
Qof fman Ranch, the sane | and i nspected by HIston 2 days | ater.

Nevert hel ess, when GALE proposed an exchange to BLM it proposed
transferring all or part of approximately 7,779 acres of private |and for
all or part of approxinmately 6,934 acres of public land. These are the
acreage figures included in BLMs notice of exchange proposal first
published on Gct. 4, 1996. There is no evidence in the record that HIston
ever apprai sed the additional private land included in the notice of
proposed exchange.
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land, which is crossed by a public road, and fromwhi ch the 160-acre
Parcel 27 is bei ng sever ed.

In response to Jolley's charge of inpartiality, BLMpoints out that
Hlston is a professional appraiser wth high qualifications. Appraisers
are required, BLMstates, to certify that they have no present or
prospective interest in the property and that they are not conpensated
based on the cal culation of a predetermned val ue that favors the payi ng
client. BLMasserts that HIlston nade this necessary certificationin this
case. BlMstates that appraisals are coomonly conducted for a flat fee, as
was done in this case, to ensure the integrity of the process, and that
Hlston recei ved $5,000 to conpl ete the public |ands apprai sal and $5, 000
for the private | ands apprai sal. "Qonsequently, there is no nonetary
benefit that can accrue to M. HIlston based on the val ue of the |and."
(Gvernnent' s Gonsol i dat ed Response at 3.)

The inplication of these argunents is that, because Hlston is a
prof essi onal apprai ser, wth high qualifications, who received a flat fee
for each of the appraisals, there is noissue of inpartiality. In our
July 15, 1997, order granting Jolley's petition for stay in this case, we
expressed our "particul ar concern” about "appraiser Hlston's status as one
of two nenbers of GALE, the exchange proponent."” (Qder at 6.) Ve also
stated that "[r]egardl ess of his professional credentials, inpartiality is
clearly anissue.” 1d. Thus, while a disqualifying interest may not arise
out of the arrangenent for HIlston's apprai sal fee, our concernis his
i nvol venent as a principal of GAE

[4] Ve have no reason to doubt HIston's professional credentials as
an appraiser. However, in order to be "inpartial," an apprai ser nust be
"disinterested.” See Back's Law D ctionary, 752 (6th. ed. 1990). The
word "disinterested’ is defined as foll ows:

Not concerned, in respect to possible gain or loss, in the
result of the pendi ng proceedi ngs or transactions. Not having
any interest inthe matter referred to or in controversy; free
fromprejudice or partiality;, inpartial or fair mnded;, wthout
pecuni ary interest; not previously interested; not biased or
prej udi ced.

Id. at 468.

A though BLMasserts that, in accordance wth 43 CF. R § 2201.3-1(a),
a qualified apprai ser may be an enpl oyee or contractor of the non-Federal
exchange party, such an enpl oyee or contractor nust still be inpartial,
i.e., he or she cannot have a predisposition in favor of or against the
exchange. Furthernore, he or she cannot have any pecuniary interest in the
property to be exchanged. Nor can the approval or denial of the exchange
have any pecuni ary effect on himor her.

Herein, Histon is not nerely an enpl oyee or contractor of the non-
Federal exchange party; he is president of HIlston Ranch Realty, one of

145 | BLA 42

WAW Ver si on



| BLA 97-412

the two principal s who created GAE, and one of the two nenbers of GAE
h August 1, 1996, Hlston signed GALE s "Agreenent to Initiate a Land
Exchange" wth BLMas Secretary of GALE The Agreenent identifies GAE as
the proponent of the exchange and "certifies" that the proponent has "I egal
ownership or control of the non-Federal |ands."

Inits response, BLMexpl ains the invol venent of GALE and the fee
arrangenent wth H I ston:

As the exchange proponent, Geat VWstern Land Exchange
has a financial interest in the conpletion of the exchange.
The Federal Land Exchange Facilitation Act of 1988 provides for
the use of Assenbl ed Land Exchanges to facilitate exchanges and
reduce costs. These types of exchanges invol ve consolidating
nunerous parcel s of Federal and non-Federal |and into packages
for exchange. These packages are conceptual |y devel oped and
consummat ed by exchange proponents in concert wth the BLM * * *
They work with various invol ved private parties, BLM and ot hers
to expedite and negoti ate the exchange package. They nake a
profit as aresult of this effort. This is the reason for the
$10/ acre rei nbursenent by Lewton and Samuel . 1t provides the
nonetary incentive for Geat Véstern Land Exchange to facilitate
the assenbl ed | and exchange. It is a service to both the private
parties invol ved and BLM and it woul d be nai ve to expect themto
performthis service for free.

(Gvernnent' s Gonsol | dat ed Response at 28.)

Wii | e organi zations such as GALE nay provi de val uabl e assi stance to
| andowners and BLMin "packagi ng" parcel s for an exchange, the issue
presented in this case is whether an individual, who is an officer of the
proponent of the exchange, can al so conduct the appraisals upon which the
exchange is to be based.

[5] BLMs explanation, rather than providing a basis for affirmng
its decision, supports setting it aside. Ve have previously observed:
"A corporate officer or director stands in a fiduciary relationship to
his corporation. Qut of this relationship arises the duty of reasonably
protecting the interests of the corporation.” June Ql and Gas, Inc.,
41 1 BLA 394, 399-400, 86 |.D 374, 377 (1979), aff'd, 506 F. Supp. 1204
(D lo. 1981), aff'd, 717 F.2d 1323 (10th dr. 1983), cert. deni ed,
466 U S 958 (1984), quoting Alvest, Inc. v. Superior Gl Gorp., 398 P. 2d
213, 215 (A aska 1965).

Wiat BLMoverlooks is that Hlston's status as a corporate of ficer
of GALE gives hima stake in the outcone of the exchange, for whi ch GAE
istoreceive a fee of $10 per acre for each acre of public |and invol ved
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in the exchange (Jolley's Ex. 56), that precludes himfrombeing "i npar
tial" under any recogni zed definition of that termso that he cannot
performthe appraisal in addition to his other functions in facilitating
t he exchange. 5/

This point is sufficiently free fromdoubt that it has been sel dom
litigated, but a few cases that have considered the issue nake it clear
that even interests less direct than that of Hlston may disqualify an
individual fromconducting an inpartia appraisal. In one case, for
exanpl e, Schwartznan v. London & Lancashire Hre Ins. ., 2 S W2d 593,
594 (M. 1927), the court concluded that an officer of an investnent
conpany, who was appoi nted the unpire on an apprai sal commttee to apprai se
afireloss, was not disinterested, and it voi ded the apprai sal because
certain enpl oyees of the officer's conpany were appoi nted agents of an
i nsurance conpany that was a party to the transaction. The disqualifying
link, the court held, was the pecuniary interest the officer derived from
bei ng a st ockhol der of the investnent conpany, who was entitled to recei ve
di vi dends, whi ch necessarily included earni ngs frombusi ness devel oped by
the agents of the insurance conpany. See also OQr v. Farners Mitual Hail
Ins. @. of Mssouri, 201 S W2d 952, 956-57 (M. 1947). 6/

The Landowners assert that BLMs apprai sal shoul d not be overturned
because Jolley failed to submt an appraisal in rebuttal. Jolley at one
tine asserted that he woul d submt an appraisal in support of his position;
however, he later inforned the Board that he would not. Ve have hel d that
in the absence of conpel | ing evidence that a BLMapprai sal is erroneous,
such an apprai sal generally nay be rebutted only by another apprai sal .

Eg. Mllon Ol ., 104 | BLA 145, 150-51 (1988); Daight L. Zundel, 55 I BLA
218 (1981). Neverthel ess, even when rebutting apprai sal s have not been
submtted, we have set aside apprai sals where error in the apprai sal

net hods has been denonstrated. In Thomas L. Sawyer, 114 | BLA 135, 139-40

5/ Jolley also points out that under the terns of an agreenent between
GAE and two of the Landowners, Charles Lewton and Bob Sarmuel, if the
exchange is not conpl eted, "but Sanuel and Lewt on exercise their option
and purchase the Gffnan property, Neal HIston and John S oan dba as G eat
Wstern Land Exchange w Il reinburse Samuel and Lewton” for one-hal f of the
expenses of the archaeol ogi cal survey conducted on the Sanuel and Lewton
ranches. (Jolley's Ex. 56.)

6/ The Schwartznan deci si on included a di ssenting opi ni on; however, the
dissent did not disagree wth the najority regarding the necessity for the
inpartiality of an appraiser. The dissent stated:

"The fairness and inpartiality of an apprai ser should be, like that of
ajuror, not only above reproach, but above suspicion. * * * [The officer
of the investnent conpany] may be acquitted of any wongful intent, yet he
knew of the relation of his conpany to the insurance conpany at the tine of
his appoi ntnent. Uhquestionably, his interest and relation to his
princi pal woul d have disqualified himas a juror in an action on the
policy."

2 SW2d at 602-603.
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(1990), for exanple, we set aside a BLMapprai sal of rental for a |l and use
permt because we found that it was not based on conparabl e transacti ons.
In this case, Jolley has established that the apprai sal s were not conducted
by an inpartial appraiser. Uhder such circunstances, the submssion of an
apprai sal to conbat val uations i s unnecessary.

BLMal so contends that reviewof the HIston apprai sals by the Won ng
BLM Chief Sate Appraiser and his approval thereof satisfies any concerns
regarding the apprai sals. V¢ disagree. The docunents submtted to the BLM
apprai ser nust neet the definition of an appraisal set forthin 43 CF R
§ 2200.0-5(c). An appraisal or an appraisal report is defined as "a
witten statenment independently and inpartially prepared.” In this case,
t he docunents prepared by HIston do not satisfy that definition.
Mbreover, we note that the Chief State Apprai ser did not conplete his
review and approval of Hlston's appraisals until March 6, 1997, the sane
day the Area Manager issued his RFONS. (BLMs (onsol i dat ed Response,
BEx. U see note 3, supra.)

The appraisals in this case were perforned by an apprai ser who cannot
obj ectively be considered to be inpartial. Therefore, his appraisals
cannot be utilized to support the exchange. Accordingly, we nust set aside
t he deci sion denying Jolley's protest and the underlyi ng deci si on approvi ng
t he exchange and renand the case to BLM Should the parties desire to
proceed wth an exchange, BLMnust insure that the apprai sal s are conduct ed
by an apprai ser neeting all the qualifications of 43 CF. R § 2201. 3-

Wa). 7/

The notions to lift the stay in this case are deni ed as noot.
Jolley's request for a hearing is denied. Jolley's notion to strike the
Landowners' H nal Suppl enental Response is deni ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis set aside and the case renanded to BLM

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

Janes P. Terry
Admini strative Judge

7/ Jolley also contends that HIston incorrectly determned the highest
and best use of the public land to be plottage to a ranchi ng operati on and
failed to consider the rapidly escal ating value of rural land in VWWom ng.
The hi ghest and best use of the public land w il be determined by the
appr ai ser who conducts any subsequent apprai sal
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